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Facility  Response  Pians 

agency:  Coast  Guard.  DOT. 
action:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Coast  Guard  is  soliciting 
comments  relating  to  facility  response 
plans  and  required  pollution  response 
equipment.  This  advance  notice  of 
proposed  rulemaking  (ANPRM) 
addresses  all  marine  transportation- 
related  offshore  facilities,  except 
pipelines,  and  marine  transportation- 
related  onshore  facilities  that  could  be 
reasonably  expected  to  cause 
substantial  harm  to  the  environment  by 
the  discharge  of  oil  into  or  on  the 
navigable  waters  of  the  United  States, 
adjoining  shorelines,  or  the  exclusive 
economic  zone.  Regulations  requiring 
response  plans  and  discharge  removal 
equipment  are  mandated  by  the  Federal 
Water  Pollution  Control  Act  (FWPCA), 
as  amended  by  the  Oil  Pollution  Act  of 
1990.  The  purpose  of  requiring  response 
plans  and  discharge  removal  equipment 
is  to  enhance  private  sector  planning 
and  response  capabilities  to  minimize 
the  environmental  impact  of  spilled  oil. 

DATES:  Comments  must  be  received  on 
or  before  April  27, 1992. 

ADDRESSES:  Comments  must  be  in 
writing  and  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA-2/3406)  (CGD  91-036), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to  room 
3406  at  the  above  address  between  8 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  For  information 
concerning  comments,  the  telephone 
number  is  (202)  267-1477. 

The  Executive  Secretary  maintains 
the  public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406,  U.S. 
Coast  Guard  Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Walter  Hunt, 
Project  Manager,  Oil  Pollution  Act  (OPA 
90)  Staff.  (G-MS-1),  (202)  267-6740.  This 
telephone  is  equipped  to  record 
messages  on  a  24  hour  basis  and  will  do 
so  if  the  project  manager  is  not 
available. 
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SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  the 
early  stages  of  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  It  is  recommended  that  you 
closely  examine  all  sections  of  this 
ANPRM  and  consider  how  you  will  be 
involved  or  affected  by  the  rulemaking. 
Persons  submitting  comments  should 
include  their  name  and  address,  identify 
this  specific  ANPRM  (CGD  91-636)  and 
the  specific  section  of  the  ANPRM  being 
addressed  or  the  issue  to  which  each 
comment  applies,  and  give  the  basis  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  proposed  rules  are 
drafted.  Late  submittals  will  be 
considered  to  the  extent  practicable 
without  delaying  the  publication  of 
proposed  rules. 

At  this  time,  the  Coast  Guard  has  not 
scheduled  any  public  hearings.  Persons 
may  request  a  public  hearing  by  writing 
to  the  Executive  Secretary.  Marine 
Safety  Council  at  the  address  under 
ADDRESSES.  Requests  should  indicate 
why  a  public  hearing  is  considered 
necessary.  If  the  Coast  Guard 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking,  it 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Commander  Walter  (Bud)  Hunt,  Project 
Manager,  and  Mary- Jo  Cooney 
Spottswood,  Project  Counsel,  Oil 
Pollution  Act  (OPA  90)  Staff,  (G-MS-1). 

'Background  and  Purpose 

In  recent  years  several  catastrophic 
oil  spills  have  threatened  the  marine 
environment  of  the  United  States. 
Among  these  were  the  EXXON  VALDEZ 
in  Prince  William  Sound,  the 
AMERICAN  TRADER  in  California’s 
coastal  waters,  the  MEGA  BORG  in  the 
Gulf  of  Mexico,  and  the  major  discharge 
from  the  Ashland  Oil  Terminal  into  the 
Monongahela  River  at  Floreffe, 
Pennsylvania.  These  spills  had 
extensive  impact  on  the  marine 
environment,  including  the  loss  of  fish 
and  wildlife. 

In  response  to  these  disasters  and 
others.  Congress  passed  the  Oil 
Pollution  Act  of  1990  (OPA  90),  Public 
Law  101-380.  Section  4202(al  of  OPA  90 
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amended  section  311(j)  of  the  FWPCA 
(33  U.S.C.  1321(j))  and  sets  out  as 
sections  311  (j)(5)  and  (j)(6)  the 
requirements  for  tank  vessel  and  facility 
response  plans  and  discharge-removal 
equipment.  Section  4202(b)(4)  of  OPA  90 
established  an  implementation  schedule 
for  these  provisions  of  section  311(j)  of 
the  FWPCA. 

The  new  section  311(j)(5)  of  the 
FWPCA  requires  owners  and  operators 
of  certain  facilities  to  submit  individual 
response  plans  to  the  President.  This 
requirement  applies  to  all  marine 
transportation-related  offshore  facilities 
and  marine  transportation-related 
onshore  facilities,  including  marine 
facilities  transferring  oil  in  bulk,  that 
could  be  reasonably  expected  to  cause 
“substantial  harm”  to  the  environment 
by  the  discharge  of  oil  or  a  hazardous 
substance  into  or  on  the  navigable 
waters  of  the  United  States,  adjoining 
shorelines,  or  the  exclusive  economic 
zone. 

The  President  is  required  to  issue 
regulations  implementing  the  new 
FWPCA  requirements  for  facility 
response  plans.  This  authority  has  been 
delegated  by  Executive  Order  12777  to 
the  Administrator  of  the  Environmental 
Protection  Agency  (EPA),  the 
Department  of  Interior’s  Minerals 
Management  Service  (MMS),  and  the 
Secretary  of  the  Department  of 
Transportation.  In  anticipation  of  being 
delegated  the  responsibility  assigned  to 
the  Secretary  of  Transportation  for 
transportation-related  facilities,  the 
Coast  Guard  is  soliciting  public 
comments  on  implementing  regulations 
for  facility  response  plans  for  marine 
transportation-related  offshore  facilities, 
except  pipelines,  and  marine 
transportation-related  onshore  facilities. 

Federal  agencies  recognize  the  need 
for  cooperative  efforts  and  a  consistent 
approach  to  facility  response  plan 
requirements.  As  a  result,  an 
interagency  group  has  been  meeting  to 
discuss  and  coordinate  development  of 
regulations  for  facility  response  plans 
based  on  the  delegation  of  authorities 
for  section  311  of  the  FWPCA  contained 
in  Executive  Order  12777.  These 
regulations  will  be  the  subject  of  several 
separate  rulemaking  actions.  The  EPA  is 
drafting  regulations  for  non- 
transportation-related  fixed  onshore 
facilities.  MMS  is  drafting  regulations 
for  response  plans  for  non- 
transportation-related  offshore  facilities 
and  transportation-related  pipelines 
linking  oil  production  platforms  to 
onshore  facilities.  The  Department  of 
Transportation  is  responsible  for 
drafting  regulations  for  transportation- 
related  onshore  facilities  and  deepwater 
ports  subject  to  the  Deepwater  Ports  Act 
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of  1974,  as  amended  (33  U.S.C.  1501  et 
seg.).  Within  the  Department  of 
Transportation,  the  Coast  Guard  is 
drafting  regulations  for  marine 
transportation-related  facilities,  both 
onshore  and  offshore  (including 
deepwater  ports),  as  discussed  in  this 
ANPRM. 

This  ANPRM  addresses  sections  311 
(j)(5)  and  (j)(6)  of  the  FWPCA,  as 
amended  by  OPA  90.  The  requested 
information  will  assist  the  Coast  Guard 
in  developing  proposed  rules  to 
implement  requirements  for  facility 
response  plans.  It  will  also  assist  in 
developing  requirements  for  availability 
and  inspection  of  facility  discharge 
removal  equipment. 

This  ANPRM  also  addresses  section 
5005  of  OPA  90  which  contains 
requirements  for  facilities  located  in 
Prince  William  Sound,  Alaska,  and 
which  are  permitted  under  the  Trans- 
Alaska  Pipeline  Authorization  Act  (43 
U.S.C.  1651  et  seq.).  These  are  in 
addition  to  the  requirements  imposed  by 
sections  311  {j)(5)  and  (j)(6)  of  the 
FWPCA,  as  amended  by  OPA  90. 

The  FWPCA  requires  that  owners  or 
operators  of  facilities  develop  response 
plans  for  “oil  or  hazardous  substance” 
discharges.  However,  section 
4202(bK4)(B]  of  OPA  90  prohibits  the 
handling,  storage,  or  transportation  of 
oil  after  February  18, 1993,  if  a  response 
plan  has  not  been  submitted.  Under  this 
rulemaking,  the  Coast  Guard  intends  to 
require  facility  response  plans  for 
marine  transportation-related  facilities 
that  handle,  store,  or  transport  oil  and 
could  reasonably  be  expected  to  cause 
either  “substantial  harm"  or  “significant 
and  substantial  harm”  to  the 
environment  by  discharging  into  or  on 
the  navigable  waters,  adjoining 
shorelines,  or  the  exclusive  economic 
zone.  Response  plans  for  marine 
transportation-related  facilities  that 
handle,  store,  or  transport  hazardous 
substances  will  be  the  subject  of  a 
separate  rulemaking  at  a  later  time. 

A  separate  ANPI^  has  been 
published  in  the  Federal  Register 
addressing  tank  vessel  response  plans 
and  associated  spill  removal  equipment. 
See  CGD  91-034/CGD  90-068,  56  FR 
43534,  August  30, 1991. 

Facility  Response  Plans 

Section  311(j)(5)  of  the  FWPCA 
creates  two  specihc  facility  response 
plan  categories  that  provide  for  different 
treatment  of  onshore  facilities  based  on 
the  expected  impact  of  a  discharge  into 
or  on  the  navigable  waters,  adjoining 
shorelines,  or  the  exclusive  economic 
zone.  As  addressed  in  this  ANPRM, 
these  response  plan  categories  are  as 
follows: 


(1)  Any  marine  transportation-related 
onshore  facility  that,  because  of  its 
location,  could  reasonably  be  expected 
to  cause  “substantial  harm"  to  the 
environment  by  discharging  into  or  on 
the  navigable  waters,  adjoining 
shorelines,  or  the  exclusive  economic 
zone  will  be  required  to  prepare  and 
submit  a  response  plan  to  the  Coast 
Guard; 

(2)  Any  marine  transportation-related 
onshore  facility  that,  because  of  its 
location,  could  reasonably  be  expected 
to  cause  “significant  and  substantial 
harm”  to  the  environment  by 
discharging  into  or  on  the  navigable 
waters,  adjoining  shorelines,  or  the 
exclusive  economic  zone  will  be 
required  to  prepare  and  submit  a 
response  plan  that  will  require  review 
by  the  Coast  Guard.  The  Coast  Guard 
will  return  for  amendment  any  plan  that 
does  not  meet  the  requirements  set  forth 
under  the  provisions  of  the  amended 
section  311(j)(5)  of  the  FWPCA  and 
approve  any  plan  that  does  comply  with 
those  provisions. 

OPA  90  does  not  provide  a  definition 
of  the  terms  “substantial  harm”  or 
“significant  and  substantial  harm.”  The 
OPA  90  Conference  Report  (Report  101- 
653]  states  that  the  President  is  to 
develop  nationwide  criteria  to 
determine  those  facilities  which  could 
reasonably  be  expected  to  cause 
“substantial  harm"  and  are  therefore 
required  to  submit  plans.  The  report  also 
states  that  the  criteria  should  result  in  a 
broad  requirement  for  facility  owners 
and  operators  to  prepare  and  submit 
response  plans.  Additional  criteria  are 
to  be  developed  to  select  those  onshore 
facilities  which  could  cause  both 
“significant  and  substantial  harm”  to  the 
environment.  The  intent  is  to  require 
only  some  proportion  of  all  submitted 
onshore  facility  response  plans  to  be 
reviewed  and  approved.  In  the  case  of  a 
facility  that  could  reasonably  be 
expected  to  cause  “substantial  harm”, 
and  is  required  only  to  submit  a 
response  plan,  neither  OPA  90  nor  the 
Conference  Report  are  clear  as  to  how 
the  adequacy  of  the  response  plan  is 
determined  if  the  plans  are  not 
reviewed.  There  is  also  a  question  as  to 
how  to  implement  the  requirement  for  a 
facility  that  could  reasonably  be 
expected  to  cause  “substantial  harm”  to 
resubmit  a  plan  for  approval  of  each 
significant  change,  as  specified  in 
section  311(j)(5)(C)(vi)  of  the  FWPCA  if 
the  original  plan  is  not  reviewed  and 
approved.  The  public  is  requested  to 
comment  on  Coast  Guard  review  of 
response  plans  for  facilities  that  are 
only  required  to  submit  plans  under 
section  311(j)(5)(B)(iii). 


The  Coast  Guard  and  EPA  have  been 
discussing  alternative  methods  to 
determine  whether  a  discharge  from  a 
specific  facility  that  could  reasonably  be 
expected  to  cause  either  “substantial 
harm”  or  “significant  and  substantial 
harm”  to  the  environment.  These  terms 
are  in  the  process  of  being  defined. 
Various  methods  are  being  discussed  to 
determine  those  facilities  that  have  to 
prepare  and  submit  a  response  plan  and 
those  facility  plans  that  need  to  be 
reviewed  and  approved  by  the  Coast 
Guard. 

The  EPA  has  been  developing  a 
screening  document  based  on  facility- 
specific  and  location  criteria  to 
determine  whether  a  discharge  from  a 
specific  facility  could  reasonably  be 
expected  to  cause  either  “substantial 
harm”  or  “significant  and  substantial 
harm”  to  the  environment  in  the  event  of 
a  spill  or  discharge.  The  criteria  being 
considered  include:  Type  of  facility; 
storage  capacity  and  material  stored; 
munber  of  tanks;  age  of  tanks;  presence 
of  secondary  containment;  proximity  to 
navigable  waters  and  public  water 
supply  intakes  or  wells;  proximity  to 
sensitive  environmental  areas;  spill 
history;  and  the  likelihood  for  the 
occiurence  of  natural  disasters  such  as 
floods,  hurricanes,  or  earthquakes. 

The  Coast  Guard  will  also  use  this 
screening  document  but  modify  it  to 
include  additional  criteria  deemed 
appropriate  to  marine  transportation- 
related  facilities.  In  addition  to  the 
above  mentioned  criteria,  the  Coast 
Guard  is  considering  operational  criteria 
for  marine  transportation-related 
facilities  such  as:  Number  of  annual 
tank  barge  or  tank  vessel  transfers;  type 
and  quantity  of  product  transferred 
annually;  and  the  ability  of  the  facility 
to  conduct  multiple  transfers.  The  Coast 
Guard  will  consider  additional  risk 
factors  to  identify  facilities  required  to 
submit  response  plans.  For  marine 
transportation-related  facilities,  the 
Coast  Guard  Captain  of  the  Port  (COTP) 
will  review  this  information  to 
determine  whether  a  response  plan  will 
be  required  and  whether  it  will  be 
reviewed  and  approved  by  the  COTP. 

Section  311(j)(5)  of  the  FWPCA 
requires  that  in  a  facility  response  plan, 
an  owner  or  operator  identify  and 
ensure  by  contract,  or  other  means 
approved  by  the  President,  the 
availability  of  private  personnel  and 
equipment  sufficient  to  remove,  to  the 
maximum  extent  practicable,  a  worst 
case  discharge  and  to  mitigate  or 
prevent  substantial  threat  of  such  a 
discharge.  A  worst  case  discharge  for  an 
onshore  of  offshore  facility  is  defined  in 
section  311(a)(24)  of  the  FWPCA.  as 
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amended  by  sectitMi  4201  of  OPA  90,  as 
the  largest  foreseeable  discharge  in 
adverse  weather  conditions.  The  Coast 
Guard  and  EPA  are  developing  general 
criteria  that  will  quantify  the  largest 
foreseeable  disdiarge  from  any  given 
facility. 

A  ma}<n’  intention  of  the  amendments 
made  by  section  4202(a)  of  OPA  90  is  to 
create  a  system  in  which  private  parties 
supply  die  majority  of  any  personnel 
and  equipment  needed  for  oil  spill 
response  in  a  given  area.  Additional 
cleanup  resources  will  be  required  by 
vessels  and  facilities  to  meet  the  intent 
of  the  national  planning  and  response 
system.  For  example,  the  response  plans 
must  identify  and  ensure  the  availability 
of  personnel  and  equipment  necessary 
to  remove,  to  the  maximum  extent 
practicable,  a  worst  case  discharge, 
including  a  discharge  from  fire  or 
explosion.  If  a  response  plan  lists  a 
port’s  municipal  frre-bghting  capabilities 
as  part  of  its  spill  response  plan  in  the 
case  of  fire  or  explosion,  then  it  may  be 
necessary  to  assess  the  port’s  municipal 
fire-fighting  capabilities  in  order  to 
determine  the  adequacy  of  the  response 
plan. 

Many  facilities  and  vessels  will  rely 
primarily  on  private  spill  contractors 
and  spill  cooperatives.  The  equipment, 
training,  and  experience  of  these 
organizations  are  likely  to  be  central  to 
any  successful  pollution  response  effort. 
The  Coast  Guard  is  concerned  that  some 
contractors  may  overstate  or 
misrepresent  their  capabilities  or  have 
insufficient  training  and  experience.  To 
minimize  problems  associated  with 
contractor  reliability,  the  Coast  Guard  is 
interested  in  examining  a  pollution 
contractor  certiHcation  process. 
Preliminary  discussions  have  identihed 
three  possible  sources  of  certification: 
Federal  Government,  State  government, 
or  third  party  certification. 

OPA  M  has  mandated  several 
deadlines  with  regard  to  facility 
response  plans.  Afrer  February  18, 1993, 
a  facility  required  to  have  a  response 
plan  may  not  handle,  store,  or  transport 
oil  unless  a  plan  has  been  submitted 
After  August  18, 1993,  a  facility  required 
to  have  a  response  plan  may  not 
perform  any  of  these  three  functions 
unless  it  is  operating  in  compliance  with 
that  plan.  The  responsible  regulatory 
agency  under  Executive  Order  12777 
may  authorize  a  facility  that  has 
submitted  a  response  plan  to  continue  to 
operate  for  up  to  two  years  without 
agency  approval  of  the  response  plan. 
However,  the  owner  or  operator  of  the 
facility  must  certify  to  the  regulating 
agency  that  the  owner  or  operator  has 
ensur^  by  contract  or  other  means 


acceptable  to  the  agency  the  availability 
of  private  personnel  adequate  to 
respond  to  the  maximum  extent 
practicable,  to  a  worst  case  discharge  or 
substantial  threat  of  such  a  discharge. 

Equfyment  Requirements  and  Inspection 

Section  311(j)(6)  of  the  FWPCA 
requires  periodic  inspection  of 
containment  booms,  skimmers,  vessels, 
and  other  major  equipment  used  to 
remove  dischaiges  to  begin  not  later 
than  August  18, 1992.  Comments  are 
requested  on  the  major  discharge 
removal  equipment  dat  should  be 
inspected,  and  the  frequency,  and  timing 
of  inspection. 

The  Coast  Guard  and  EPA  seek 
consistency  in  the  amount  of  equipment 
required  to  respond  to  a  pollution 
incident  'This  may  result  in  guidelines  or 
standards  for  the  Coast  Guard  COTP  or 
EPA  Regional  Administrator  (RA)  to 
apply  in  determining  whether  a  facility 
has  sufficient  equipment  to  respond  to  a 
speciHed  scenario.  'The  Coast  Guard 
specifically  requests  comments  on 
methods  to  determinate  the  quantity  of 
equipment  required  considering  factors 
such  as  geography,  climate,  petroleum 
products  handled,  and  facility  size. 
Comments  are  also  solicited  on  other 
factors  that  influence  the  amount  of 
required  equipment. 

Areas  of  Regulation  Under 
Consideration 

Regulations  covering  the  following 
areas  are  being  considered  to  implement 
the  response  plan  requirements  of 
section  311{j)  of  the  FWPCA.  Comments 
and  suggestions  from  interested  parties 
are  invited. 

1.  Facility  Response  Plans 

(a)  Using  criteria  under  development 
by  the  Coast  Guard,  the  COTP  will 
determine  those  facilities  which  could 
reasonably  be  expected  to  cause 
“substantial  harm’*  to  the  environment 
in  the  event  of  a  discharge.  These 
facilities  will  be  required  to  prepare  and 
submit  response  plans.  ’These  plans  will 
be  useful  in  drafting  and  updating  the 
Area  Contingency  Plan.  These  criteria 
will  also  be  used  by  the  COTP  to 
determine  those  facilities  which  could 
reasonably  be  expected  to  cause 
"significant  and  substantial  harm’’  to  the 
environment  in  the  event  of  a  discharge. 
Response  plans  from  these  facilities  will 
require  subsequent  review  and  approval 
by  the  COTP.  The  Coast  Guard  expects 
that,  using  these  criteria,  most  marine 
transportation-related  facilities  will 
reasonably  be  expected  to  cause 
“significant  and  substantial  harm”  to  the 
environment  in  the  event  of  a  discharge. 
Therefore,  marine  transportation-related 


facilities  identified  in  33  CFR  154.100(a), 
which  handle  oil  and  possess  a  Letter  of 
Adequacy  from  the  COTP  under  33  CFR 
154.325,  will  be  required  to  prepare  and 
submit  response  plans  which  will  be 
reviewed  and  approved  by  the  COTP.  In 
addition,  the  Coast  Guard  may  identify 
additional  marine  transportation-related 
facilities  handling  oil  and  regulated 
under  33  CFR  154.100(b)  which  will  be 
required  to  prepare  and  submit  response 
plans. 

(b)  Upon  request  from  the  COTP,  the 
RA  will  consult  with  the  COTP  to 
comment  on  response  plans  for  non¬ 
transportation-related  facilities  located 
in  the  zone  where  the  Coast  Guard 
COTP  is  the  predesignated  Federal  On- 
Scene  Coordinator  (Coastal  zone  as 
defined  in  40  CFR  300.5).  'The  Coast 
Guard  does  not  intend  to  comment  on 
response  plans  for  all  non¬ 
transportation-related  facilities  located 
in  the  coastal  zone.  However,  a 
mechanism  must  be  established  to 
identify  response  plans  for  those 
facilities  determined  by  the  COTP,  on  a 
case-by-case  basis,  to  be  specifically 
considered  in  the  preparation  of  the 
Area  Contingency  Plan  under  the 
CO’TP’s  cognizance.  The  RA  will  retain 
authority  for  required  plan  approval  for 
non-transportation  related  facilities. 
Similarly,  upon  request  from  the  RA,  the 
COTP  will  extend  the  opportunity  for 
the  RA  to  review  response  plans  for 
marine  transportation-related  facilities 
located  in  the  zone  where  EPA  provides 
the  predesignated  Federal  On-Scene 
Coordinator  (Inland  zone  as  defined  in 
40  CFR  300.5).  The  Coast  Guard  will 
retain  authority  for  plan  approval  for 
these  facilities. 

(c)  Some  oil  facilities  are  composed  of 
both  transportation-related  and  non¬ 
transportation-related  facilities  as 
defined  in  the  1971  Memorandum  of 
Understanding  between  the 
Environmental  Protection  Agency  and 
Department  of  Transportation  (36  FR, 
No.  244,  Dec  18, 1971).  This  combination 
of  transportation-related  and  non¬ 
transportation-related  facilities  will  be 
considered  a  complex  and  will  be 
subject  to  multi-agency  jurisdiction.  A 
response  plan  will  be  required  for  a 
complex  that  could  reasonably  be 
expected  to  cause  either  “substantial 
harm”  or  “significant  and  substantial 
harm”  to  the  environment  by 
discharging  into  or  on  the  navigable 
waters,  adjoining  shorelines,  or  the 
exclusive  economic  zone.  ’The  Coast 
Guard,  the  EPA,  and  other  Federal 
agencies  are  discussing  which  agency 
will  have  ultimate  responsibility  for 
response  plan  requirements  for  such  a 
complex. 
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(d)  Each  plan  will  be  required  to 
address  a  response  to  a  worst  case 
discharge  of  oil  and  substantial  threat  of 
such  a  discharge.  Responsible  Federal 
agencies  are  currently  discussing  three 
different  criteria  to  establish  the  worst 
case  discharge:  (1]  Loss  of  the  entire 
facility;  (2)  loss  of  the  single  largest  tank 
or  battery  of  tanks  within  the  same 
secondary  containment  system;  or  (3) 
the  criteria  stated  in  option  (2)  plus  an 
additional  quantity  based  on  risk  factors 
associated  with  the  facility.  In  addition 
to  the  worst  case  discharge,  the  Coast 
Guard  is  considering  a  requirement  that 
two  other  scenarios  also  be  addressed 
in  the  plan.  They  include  planning  for  an 
average  discharge  and  a  maximum  most 
probable  discharge.  Definitions  for  these 
other  two  discharge  scenarios  are  still 
under  discussion. 

(e)  Response  plans  will  be  required  to 
be  consistent  with  the  requirements  in 
the  National  Contingency  Plan  (40  CFR 
part  300)  and  the  Area  Contingency 
Plan. 

(f)  A  qualified  individual  must  be 
identified  in  the  response  plan  with 
authority  to  activate  the  plan  and 
obligate  funding.  A  "qualified 
individual”  is  a  representative  of  the 
facility,  with  written  authority  to  engage 
in  contracting  with  response  companies 
and  to  obligate  necessary  funds  from  the 
facility  owner  or  operator  to  carry  out 
cleanup  activities.  This  individual 
should  have  sufficient  training  to 
implement  initial  removal  actions. 

(g)  The  response  plan  will  be  required 
to  contain  a  communications  network, 
such  as  a  spill  response  telephone  list,  to 
identify  those  parties  which  must  be 
contacted  (i.e.  Federal,  State,  and  local 
officials,  contractors,  and  company 
personnel)  and  how  those 
communications  channels  will  be 
established.  The  individual  qualified  to 
activate  the  response  plan  must  have 
the  means  for  immediate  communication 
with  the  appropriate  Federal  official  and 
the  persons  providing  personnel  and 
equipment  for  discharge  removal. 

(h)  Facility  owners  or  operators  will 
be  required  to  identify  and  ensure,  by 
contract  or  other  means  acceptable  to 
the  Coast  Guard,  the  availability  of 
private  personnel  and  equipment 
necessary  to  respond  to  a  discharge.  It 
may  be  advantageous  for  facilities  to 
have  retainers  with  cleanup  contractors 
or  spill  cooperatives  for  their  services. 
The  Coast  Guard  intends  to  provide 
guidelines  regarding  what  type  and 
amount  of  equipment  are  required  for  a 
spill  from  a  facility  of  a  given  capacity. 
Other  factors  such  as  location, 
environmental  sensitivity,  and  proximity 
to  drinking  water  supplies  will  also  be 


considered  in  determining  the  type  and 
amount  of  required  response  equipment. 

(i)  The  Coast  Guard  anticipates  an 
oversight  and  enforcement  role  in 
verifying  the  contractual  availability  of 
equipment  and  personnel  between 
pollution  contractors  and  facilities.  The 
local  COTP  representative  will  have  the 
responsibility  to  determine  that  local 
contractors  do  in  fact  possess,  and 
maintain  in  a  ready  condition,  the 
necessary  response  inventory  to  handle 
the  size  of  spills  for  which  they  contract. 
Some  other  form  of  contractor 
certification  may  also  be  considered.  In 
addition,  as  permitted  in  section 
311(j)(5)(n  of  the  FWPCA,  the  Coast 
Guard  will  review  the  contract 
arrangements  between  the  facility  and 
contractor  for  the  interim  period  when 
the  response  plans  are  submitted  but  not 
yet  approved. 

(j)  The  plan  will  be  required  to 
address  training,  equipment  testing, 
periodic  unaimounced  drills,  and  the 
response  actions  of  facility  personnel. 
The  regulations  will  specify  criteria 
describing  acceptable  levels  of  training 
and  the  frequency  of  tests  and  drills. 
Response  actions  and  assigned 
personnel  will  be  listed  in  the  facility 
response  plan. 

(k)  All  plans  will  be  required  to  follow 
a  specific  format  which  has  not  yet  been 
established.  The  Coast  Guard  and  EPA 
have  been  working  together  to  develop  a 
format  that  is  appropriate  for  facilities 
regardless  of  the  agency  to  which  the 
plan  is  submitted.  Each  plan  will  be 
required  to  contain  at  least  the  following 
information: 

•  Facility — specific  information 
(description,  location,  owner  or 
operator). 

•  Emergency  notification  procedure 
(name/phone  number  of  Federal,  State, 
local  officials  to  be  notified). 

•  Name  of  facility  response 
coordinator  (qualified  individual  who 
can  implement  the  response  plan). 

•  List/location  of  spill  response/fire 
extinguishing  equipment  (including 
equipment  staged  at  facility,  spill 
cooperative  equipment,  spill  contractor 
equipment,  municipal  equipment). 

•  Training  of  facility  response 
personnel  and  contractor  response 
personnel. 

•  Cargo  hazard  identification 
including  any  hazardous  chemicals 
stored  in  buUc  at  the  oil  facility. 

•  Emergency  response  procedures,  i.e. 
containment,  countermeasures  and 
cleanup  activities  to  be  undertaken  by 
facility  and/or  spill  contractor. 

•  Emergency  response  scenarios,  i.e. 
worst  case  discharge,  maximum  most 


probable  discharge,  average  discharge, 
fires/explosions. 

•  Waste  disposal. 

•  Worker  health  and  safety. 

•  Potential  threat  to  environment, 
public  health,  and  safety  for  each 
response  scenario. 

•  List  of  prioritized  actions  to  be 
initiated  for  each  response  scenario. 

(l)  Facilities  required  to  submit 
response  plans  to  the  COTPs  for 
approval  will  be  required  to  resubmit 
plans  for  approval  of  each  significant 
change.  Examples  of  significant  changes 
include:  A  change  in  facility  capacity, 
configuration  or  type  of  oil  handled,  the 
name  of  the  person  qualified  to  activate 
the  response  plan,  or  contracting  with 
new  cleanup  operators.  The  COTP  may 
also  request  a  facility  owner  or  operator 
to  revise  and  resubmit  a  response  plan 
due  to  a  recent  discharge  fi'om  the 
facility. 

(m)  Response  plans  will  be  required  to 
be  updated  periodically.  Required 
updating  and  review  by  the  COTP 
(when  necessary)  will  be  in  conjunction 
with  the  annual  facility  inspection 
conducted  by  the  COTP. 

2.  Facilities  Permitted  Under  the  Trans- 
Alaska  Pipeline  Authorization  Act 

Section  5005  of  OPA  90  is  a  free 
standing  provision  establishing 
additional  oil  spill  removal  requirements 
for  a  tank  vessel  transiting  Prince 
William  Sound  or  a  facility  permitted 
under  the  Trans-Alaska  Pipeline 
Authorization  Act.  The  statute  does  not 
impose  any  direct  requirements  on  a 
vessel  or  facility  or  specify  which  is 
responsible  for  the  additional 
equipment,  personnel,  and  training.  It 
does  specify  that  the  response  plan  for 
each  facility  or  tank  vessel  shall 
“provide  for”  the  additional 
requirements.  The  Coast  Guard  does  not 
interpret  this  section  as  requiring  each 
individual  vessel  to  independently 
provide  prepositioned  equipment  and 
personnel.  The  Coast  Guard’s  position  is 
that  these  requirements  can  be  met  by  a 
consortium  of  vessel  owners,  by  a 
facility,  or  by  independent 
organizations.  This  section  also  requires 
two  practice  exercises  per  year  for  the 
additional  equipment  and  personnel  in 
the  Prince  William  Sound  area,  not  to 
each  vessel  transiting  Prince  William 
Sound.  The  Coast  Guard  does  intend, 
however,  that  the  practice  exercises 
involve  the  participation  of  facilities  and 
one  or  more  vessels  to  ensure  a  realistic 
exercise. 

(a)  The  response  plan  for  a  facility 
will  be  required  to  cover  the  use  of 
prepositioned  oil  spill  containment  and 
removal  equipment  in  strategic  locations 
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within  the  geogra];^c  boundaries  of 
Prince  William  Sound,  including:  escort 
vessels  with  skimming  capability; 
barges  to  receive  recover^  oil;  heavy 
duty  sea  boom,  pumping,  transferring, 
and  lightering  equipment;  and  other 
equipment  to  protect  the  environment 
and  fish  hatcheries. 

(b)  The  response  plan  for  a  facility 
will  be  based  on  the  following: 

(i)  Establishment  of  an  oH  spill 
removal  organization  with  resources 
located  at  appropriate  locations  in 
Prince  William  ^und.  consisting  of 
trained  personnel  in  sufticient  numbers 
to  imm^iately  remove,  to  the  maximum 
extent  practicable,  a  worst  case 
discharge  or  a  discharge  of  200,000 
barrels  of  oil.  whichever  is  greater. 

(ii)  Training  in  oil  removal  techniques 
for  local  residents  and  individuals 
engaged  in  cultivation  or  production  of 
Hsh  or  flsh  products  in  Prince  William 
Sound. 

(c)  A  facility  permitted  under  the 
Trans-Alaska  Pipeline  Authorization 
Act  and  owners  or  operators  of  vessels 
transiting  Prince  William  Sound  will  be 
required  to  participate  in  practice 
exercises  scheduled  by  the  Coast  Guard. 

3.  Containment  and  Removal  Equipment 

The  regulations  for  the  containment 
and  removal  equipment  may  address  the 
following  areas: 

(a)  The  type,  quantity,  and  capacity  of 
containment  and  removal  equipment 
required  to  be  available  in  the  event  of  a 
spill  by  the  facility. 

(b)  The  periodic  inspection,  testing, 
and  certification  of  containment  and 
removal  equipment,  including  the 
standards  of  inspection  to  apply  for 
containment  and  removal  equipment 

(c)  The  method  for  enforcement 
whether  through  required  record¬ 
keeping  or  other  means  including 
Federal,  State,  or  third  party  monitoring 
or  inspection. 

(d)  Pollution  contractor  certification 
by  Federal,  State,  or  third  party. 

Questions 

To  adequately  address  these  issues, 
additional  information  is  needed. 
Responses  to  the  following  questions 
will  be  particularly  useful  in  developing 
a  future  Notice  of  Proposed  Rulemaking. 

Response  Plans 

1.  What  information  should  be 
required  for  the  facility  response  plans? 

2.  How  often  should  the  response 
plans  be  reviewed  and  updated? 

3.  Who  should  be  designated  as  the 
qualified  individual  capable  of 
activating  the  response  plan  at  a 
facility? 


4.  ^ould  operating  personnel  at  a 
facility  be  required  to  do  more  than 
attempt  to  control  or  stop  the  discharge 
and  simultaneously  report  the  incident 
to  the  Coast  Guard,  State  authorities, 
local  authorities,  and  the  owner/ 
operator  of  the  facility? 

5.  Should  oil  spill  cleanup  contractors 
listed  by  a  facility  (as  a  condition  of 
approving  the  facility's  response  plan) 
be  requii^  to  develop  a  local  response 
plan  consistent  with  ^e  Area 
Contingency  Plan? 

6.  (a)  What  is  an  acceptable  response 
time  for  spills  defined  in  the  National 
Contingency  Plan  (40  CFR  300.5]  as 
minor,  medium,  major  or  for  a  worst 
case  discharge,  as  defined  in  $  311(a)  of 
theFWPCA? 

(b)  What  is  an  acceptable  response 
time  for  an  average  discharge  or 
maximum  most  probable  discharge? 

(c)  How  is  response  time  best 
determined?  Is  response  time  best 
measured  by  distance  of  the  response 
equipment  ^m  the  spill,  distance  from 
the  closest  equipment  launching  facility, 
or  by  another  means? 

7.  What  criteria  should  be  used  in 
response  plans  to  identify  the  amount  of 
oil  that  may  be  discharged  during  an 
average  discharge  and  the  maximum 
most  probable  dischai^e? 

8.  (a)  Is  a  general  or  corporate 
response  plan  adequate  for  all  facilities 
operated  by  a  facility  owner  or 
operator? 

(b)  Is  it  preferable  for  a  facility  owner 
or  operator  to  develop  and  maintain  a 
response  plan  for  each  operating 
facility? 

(c)  Is  it  advantageous  for  the  facility 
owner  or  operator  to  develop  and 
maintain  an  abbreviated  local  plan,  in 
addition  to  the  general  or  corporate 
response  plan,  for  site-specific  issues  at 
the  facility? 

9.  Is  there  an  advantage  to 
incorporating  response  plans  as  an 
annex  to  the  facility  Operations  Manual 
required  under  33  CFR  part  154,  subpart 
B? 

10.  Should  plans  require  an 
assessment  of  a  local  port's  municipal 
capabilities  to  respond  to  an  oil  spill, 
including  fire-fighting  capabilities? 

11.  What  additional  methods,  other 
than  contractual,  should  the  Coast 
Guard  consider  to  ensure  the 
availability  of  personnel  and  equipment 
to  respond  to  a  worst  case  discharge  or 
threat  of  discharge? 

12.  What  operational  or  organizational 
impact  will  these  regulations  have  on 
facilities? 

13.  What  activities  are  the  oil 
transportation,  storage,  and  refining 
industries  taking  with  regard  to  facility 
response  planning  in  anticipation  of 


Federal  regulations  and  implementation 
dates  established  in  OPA  99? 

14.  Hie  following  questions  pertain  to 
an  oil  complex  subject  to  multi-agency 
jurisdiction: 

(a)  Is  it  preferable  for  the  response 
plan  to  be  reviewed  and  approved 
jointly  by  all  regulating  Federal 
agencies?  Or  should  one  agency  be 
designated  as  the  lead  agency  for 
review  and  approval  of  response  plans 
(e.g.  predesignated  Federal  On-Scene 
Coordinator)? 

(b)  In  the  event  that  one  agency  is 
designated  as  the  lead  agency  for 
review  and  approval  of  response  plans, 
what  factors  should  be  considered  when 
designating  the  lead  agency? 

15.  What  criteria  will  provide 
adequate  predictors  of  “substantial 
harm"  or  “significant  and  substantial 
harm”  to  the  environment  as  a  result  of 
oil  discharging  into  or  on  the  navigable 
waters,  adjoining  shorelines,  or  the 
exclusive  economic  zone?  Criteria  under 
consideration  includes  but  is  not  limited 
to  operational,  locational,  natural 
disaster,  spill  history,  and 
environmental  concerns. 

Availability,  Amount,  and  Inspection  of 
Containment  and  Removal  Equipment 

16.  (a)  Should  each  facility  required  to 
have  a  response  plan  also  be  required  to 
stage  equipment  at  the  facility  for 
responding  to  other  than  a  worst  case 
scenario? 

(b)  How  large  a  discharge  should  the 
removal  equipment  staged  at  the  facility 
be  capable  of  handling? 

17.  (a)  Are  there  any  recognized 
industry  standards  or  guidelines  for 
determining  equipment  necessary  for  a 
specific  discharge  size? 

(b)  What  attempt  should  be  made  to 
standardize  the  amount  and  type  of 
containment  and  removal  equipment 
required  to  respond  to  similar  spills? 

18.  What  equipment-inspection 
requirements  are  appropriate? 

19.  What  major  equipment,  other  than 
containment  bwms,  sldmmers,  and 
vessels,  needs  to  be  inspected? 

20.  (a)  How  frequently  should 
equipment  be  inspected? 

(b)  Should  the  inspection  be  the 
responsibility  of  the  facility  owner  or 
operator? 

(c)  Should  third-party  insi>ection  be 
used? 

(d)  Who  should  be  required  to 
maintain  the  Inspection  record,  where 
should  it  be  located,  and  how  long 
should  the  inspection  record  be 
retained? 

21.  (a)  Should  examinations  of  the 
equipment  be  made  by  Coast  Guard 
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personnel  as  part  of  the  annual  facility 
inspection? 

(b)  Should  these  examinations  be 
conducted  during  spot  checks  of 
facilities? 

(c)  Should  the  examination  be 
conducted  during  or  be  limited  to  the 
periodic  drills? 

22.  What  action  should  be  taken  if 
required  equipment  is  missing  or  in 
disrepair?  The  alternatives  range  from  a 
warning  from  the  COTP  along  with  a 
strict  deadline  to  provide  or  repair  the 
equipment  to  a  civil  penalty  action  along 
with  the  facility  being  shut  down  until 
the  equipment  is  provided  or  repaired. 

23.  What  inspection  requirements  are 
appropriate  for  equipment  maintained 
by  a  cooperative  or  an  independent 
organization  under  contract  or  identified 
in  a  facility  response  plan  but  not 
located,  staged,  or  stored  at  the  facility? 

24.  (a)  What,  if  any,  response 
equipment  should  be  approved  by  the 
Coast  Guard? 

(b)  What  other  means  of  equipment 
certification  are  available  or 
appropriate? 

25.  (a)  Should  pollution  contractors 
and  spill  cooperatives  be  certified  by  the 
Federal  or  State  governments? 

(b)  Should  some  type  of  self- 
certification,  industry  certification,  or 
third-party  certification  be  used? 

(c)  What  qualiHcations  should  be 
required  of  the  certifying  parties? 

26.  What  factors  should  be  considered 
in  the  certification  process? 

27.  (a)  What  prohibition  should  there 
be,  if  any,  on  the  lending  of  equipment 
identified  in  a  response  plan  to  other 
facilities  or  agencies? 

(b)  Should  there  be  some  geographical 
or  response  time  limitation  placed  on 
this  practice? 

28.  What  involvement,  if  any,  should 
state  or  local  authorities  have  in  the 
approval  or  inspection  of  response 
equipment? 

Training 

29.  What  training,  if  any.  in  the  use  of 
containment  and  removal  equipment 
should  be  required  for  facility 
personnel? 

30.  What  employees  at  a  facility 
should  be  required  to  have  response 
training? 

31.  (a)  What  training  should  be 
required  for  spill  contractors  and 
cooperatives? 

(b)  Should  training  include  on-the-job 
activity  when  conducting  spill  response? 

32.  Should  the  Coast  Guard  certify 
providers  of  this  training? 

33.  What  training  in  die 
implementation  of  the  required  response 
plans  should  be  included? 


Drills  . 

34.  How  often  should  spill  response 
drills  be  conducted  (i.e.  quarterly,  during 
annual  Coast  Guard  inspections,  during 
Coast  Guard  spot  checks,  etc.}? 

35.  (a)  Should  there  be  a  requirement 
to  maintain  a  record  of  drills? 

(b)  Who  should  be  required  to 
maintain  the  record  of  drills,  where 
should  it  be  located,  and  how  long 
should  the  record  be  retained? 

36.  (a)  How  should  drill  performance 
be  measured? 

(b)  What  is  considered  acceptable 
performance  (i.e.  boom  deployment 
time)? 

(c)  What  effect  should  poor 
performance  during  a  facility  drill  have 
on  the  continued  operation  of  a  facility? 

Facilities  Permitted  Under  the  Trans- 
Alaska  Pipeline  Authorization  Act  in 
Prince  William  Sound,  Alaska 

37.  What  prepositioned  oil  spill 
containment  and  removal  equipment 
should  be  required  for  a  facility 
operating  in  Prince  William  Sound? 

38.  What  organization(s]  should  own 
the  contaiiunent  and  removal  equipment 
and  what  arrangement  must  a  facility 
have  for  its  use? 

39.  (a)  What  should  be  the  structure  of 
oil  spill  removal  organization(s)? 

(b)  What  should  participate,  organize, 
and  manage  the  oil  spill  removal 
organization(s]? 

40.  (a)  Who  should  be  responsible  for 
training  local  residents  in  oil  removal 
techniques? 

(b)  What  level  of  training  should  be 
expected? 

41.  Who  should  be  required  to 
participate  in  the  biannual  practice 
exercises? 

42.  (a)  How  frequently  should  the 
periodic  testing  and  certification  of  oil 
spill  containment  and  removal 
equipment  be  conducted? 

(bj  Who  should  be  responsiblle  for 
periodic  testing  and  certification  of  oil 
spill  containment  and  removal 
equipment?  Potential  responsible  parties 
include  the  facility  owner,  operator,  or 
the  oil  spill  removal  organization  under 
contract  to  the  facility. 

(c)  Who  should  be  required  to 
maintain  the  testing  and  certification 
records,  where  should  they  be  located, 
and  how  long  should  the  testing  and 
certification  records  be  retained? 

(d)  Should  third-party  testing  and 
certification  be  used? 

(e)  Should  examinations  of  the 
equipment  be  made  by  Coast  Guard 
personnel  as  part  of  the  annual  facility 
inspection?  Should  these  examinations 
be  conducted  during  spot  checks  of 
facilities? 


(f)  Should  the  examination  be 
conducted  during  or  be  limited  to  the 
periodic  drills? 

Economic  Issues 

43.  What  will  be  the  economic  impact 
of  requiring  facilities  to  develop  and 
implement  an  oil  spill  response  plan? 

44.  What  will  be  the  economic  impact 
for  facility  owners  or  operators  of 
maintaining  contracts  with  spill 
response  companies? 

45.  What  will  be  the  economic  impact 
on  facility  owners  or  operators  of 
reviewing  and  updating  oil  spill 
response  plans? 

46.  What  will  be  the  economic  impact 
on  facility  owners  or  operators  of 
maintaining  oil  spill  containment  and 
removal  equipment  at  the  facility? 

47.  What  will  be  the  economic  impact 
on  the  cleanup  industry  of  enhancing 
containment  and  removal  equipment 
capabilities? 

48.  What  will  be  the  economic  impact 
on  the  cleanup  industry  of  some  form  of 
certification  by  Federal  or  State 
governments,  industry,  or  an 
independent  third  party? 

49.  What  will  be  the  economic  impact 
of  requiring  facility  owners  or  operators 
to  train  and  drill  personnel  in  spill 
response? 

50.  What  will  be  the  economic  impact 
of  these  regulations  on  “small  entities”, 
under  section  e05(b]  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)}? 

Comments  are  not  limited  to  the 
above  and  are  invited  on  any  aspect  of 
implementing  the  requirements  for 
facility  response  plans  and  the 
availability,  deployment,  and  inspection 
of  discharge  containment  and  removal 
equipment 

Regulatory  Impact  Analysis 

At  this  early  stage  in  the  rulemaking 
process,  the  Coast  Guard  anticipates 
that  any  final  rule  may  be  considered 
major  under  Executive  Order  12291.  It  is 
significant  using  a  number  of  criteria 
under  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11040:  February  26, 1979).  This 
rulemaking  will  initiate  a  substantial 
Federal  regulatory  program  and  may 
have  a  substantial  effect  on  States  that 
have  or  are  developing  facility  response 
plan  requirements.  It  may  also  afi'ect 
domestic  shipment,  storage,  and 
handling  of  oil.  It  could  possibly  affect 
international  shipment  of  oil  to  and  from 
the  United  States  and  may  generate 
substantial  public  interest  and 
controversy. 

The  primary  economic  impact  of  these 
regulations  wrill  be  on  those  facility 
owners  that  have  to  comply  with  any 
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new  requirements.  There  are  3,500 
marine  oil  transfer  facilities  currently 
inspected  by  the  Coast  Guard  under  33 
CFR  part  154.  Most  of  these  facilities 
could  reasonably  be  expected  to  cause 
“significant  and  substantial”  harm  to  the 
environment  and  will  therefore  be 
required  to  prepare  and  submit  response 
plans  to  the  Coast  Guard  for  review  and 
approval.  The  cost  to  develop  a 
response  plan  for  a  small  to  moderate 
facility  has  been  estimated  at  between 
$20,000  to  $70,000.  This  would  put  the 
estimated  first  year  cost  for  all  oil 
facilities  currently  regulated  under  33 
CFR  154.100(a)  to  develop  a  response 
plan  between  $70,000,000  to  $245,000,000. 
This  does  not  include  the  cost  of  any 
additional  pollution  response  equipment 
that  may  be  required,  the  cost  of  having 
pollution  contractors  on  retainer,  or  the 
cost  of  belonging  to  a  spill  cooperative. 

In  addition,  it  includes  neither  the  cost 
of  personnel  training  nor  the  cost  of 
conducting  routine  response  drills. 

An  additional  unknown  number  of 
marine  transportation-related  facilities 
which  handle  oil  and  are  currently 
regulated  by  the  Coast  Guard  under  33 
CFR  154.100(b]  may  also  reasonably  be 
expected  to  cause  either  “substantial” 
or  “significant  and  substantial”  harm  to 
the  environment.  These  facilities  will 
also  be  required  to  prepare  and  submit 
response  plans  to  the  Coast  Guard  and, 
if  applicable,  be  subjected  to  Coast 
GuaH  review  and  approval  of  the  plans. 
These  regulations  may  also  impact 
private  spill  cleanup  contractors  and  oil 
spill  cooperatives. 

An  indirect  Hnancial  impact  may 
occur  for  vessels  carrying  oil  in  United 
States  waters.  These  vessels  include  the 
3,950  United  States-flag  tank  vessels 
(ships  and  barges]  inspected  by  the 
Coast  Guard  and  approximately  1,200 
foreign-flag  tank  vessels,  based  on  the 
number  of  these  vessels  that  called  in 
United  States  waters  in  1990.  These 
vessels  may  expect  to  rely  on  facility 
response  plans  to  augment  their  own 
vessel  response  plans  required  under 
Section  311(j)(5)  of  the  FWPCA.  Facility 
response  plans  may  lessen  the  financial 
burden  on  these  vessels. 

Two  alternatives  for  implementing  the 
rulemaking  for  response  plans  for 
marine  transportation-related  facilities 
have  been  identiHed:  (1)  Requiring 
response  plans  for  all  marine 
transportation-related  facilities;  and  (2) 
requiring  response  plans  for  marine 
transportation-related  facilities  that 
could  reasonably  be  expected  to  cause 
either  "substantial  harm”  or  "significant 
and  substantial  harm”  to  the 
environment  by  the  discharge  of  oil  into 
or  on  the  navigable  waters  of  the  United 


States,  adjoining  shorelines,  or  the 
exclusive  economic  zone. 

The  full  extent  of  the  economic  and 
operational  impact  cannot  be  quantified 
at  this  stage.  The  primary  purpose  of 
this  ANPRM  is  to  help  the  Coast  Guard 
to  develop  the  regulations  and  to 
determine  the  cost  of  any  new 
requirements,  to  the  extent  that  they 
exceed  current  legal  and  regulatory 
requirements  or  current  industry 
practice.  The  Coast  Guard  anticipates 
that  the  public  response  to  this  ANPRM 
will  assist  it  in  writing  proposed  rules 
and  a  draft  regulatory  impact  analysis. 

Collection  of  Information 

The  Coast  Guard  cannot  yet  estimate 
the  paperwork  burden  associated  with 
this  rulemaking  since  it  remains  to  be 
determined  which  facilities  will  be 
required  to  prepare  plans.  However,  at  a 
future  stage,  the  Coast  Guard  will 
require  that  affected  facility  owners  or 
operators  prepare  and  submit  response 
plans,  retain  records  of  response  plan 
approvals,  and  equipment  inspections. 
Tliese  records  must  be  available  for 
examination  upon  request  by  the  Coast 
Guard.  The  Coast  Guard  expects  that 
comments  received  on  this  ANPRM  will 
assist  it  in  estimating  the  potential 
paperwork  burden,  as  required  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  Once  determined,  the 
Coast  Guard  will  submit  this  record¬ 
keeping  requirement  to  the  Office  of 
Management  and  Budget  for  approval. 

Small  Entities 

There  is  a  potential  significant  impact 
on  a  substantial  number  of  small 
businesses,  small  not-for-profit 
organizations,  and  small  State  and  local 
governments.  Because  specific 
requirements  have  not  yet  been 
proposed,  the  Coast  Guard  is  currently 
unable  to  determine  the  effect  of 
regulations  upon  small  entities.  The 
Coast  Guard  expects  that  the  comments 
received  on  this  ANPRM  will  assist  it  in 
determining  the  number  of  affected 
small  entities,  and  in  weighing  the 
impacts  of  various  regulatory 
alternatives  for  the  purpose  of  drafting 
these  regulations.  “Small  entities” 
include  independently  owned  and 
operated  small  businesses  that  are  not 
dominant  in  their  field  and  otherwise 
qualify  as  small  business  concerns 
under  section  3  of  the  Small  Business 
Act  (15  U.S.C.  632). 

If  you  think  that  your  business 
qualifies  as  a  small  entity  and  that  this 
rulemaking  will  have  a  significant 
economic  impact  on  your  business, 
please  submit  a  comment  (see 
“ADDRESSES”)  explaining  why  you  think 


your  business  qualifies  and  in  what  way 
and  to  what  degree  this  proposal  will 
economically  affect  your  business. 

Environment 

This  proposed  rulemaking  should 
have  a  positive  impact  on  the 
environment  by  ensuring  that  oilspill 
response  plans  are  available  for 
facilities  for  the  purpose  of  enhancing 
preparedness  to  contain  and  recover 
spills  of  these  products.  Before  a 
proposed  rule  is  published,  a  document 
will  be  prepared  in  accordance  with 
Coast  Guard  publication  COMDTINST 
M16475.1B,  “Implementing  Procedures 
and  Policy  for  Considering 
Environmental  Impacts  Under  the 
National  Environmental  Policy  Act”. 

That  document,  which  will  describe  the 
anticipated  environmental  effects  of  the 
proposed  rulemaking,  will  be  placed  in 
the  docket  for  inspection  or  copying  at  a 
location  indicated  in  the  proposed  rule. 
The  Coast  Guard  invites  comments 
addressing  possible  effects  this  proposal 
may  have  on  the  human  environment,  or 
on  potential  inconsistencies  with  any 
Federal,  State,  or  local  law  or 
administrative  determinations  relating 
to  the  environment.  A  final 
determination  regarding  the  scope  of  the 
environmental  assessment  will  be  made 
after  receipt  of  relevant  written 
comments. 

Federalism 

This  ANPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Based  on  the  information 
available  to  it  at  this  time,  the  Coast 
Guard  is  unable  to  determine  whether 
this  rulemaking  would  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  The  Oil  Pollution  Act  of 
1990  prohibits  Federal  preemption. 
However,  some  standardization  of 
response  plan  requirements  is  necessary 
since  facilities  may  be  regulated  by 
other  Federal  agencies  and  some  States 
may  impose  Federal  response  plan 
requirements.  Many  facilities  operate  in 
the  national  marketplace  and  excessive 
variation  in  the  requirements  would  be 
economically  burdensome  and 
potentially  unsafe.  The  Coast  Guard 
specifically  seeks  public  comment  on 
the  federalism  implications  of  this 
proposal. 

Dated:  March  6, 1992. 

).W.  Kime, 

Admiral,  U.S.  Coast  Guard,  Commandant. 
(FR  Doc.  92-5715  Filed  3-10-92;  8:45  am) 
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